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In 2016, gun deaths worldwide totaled over 250,000, with only six countries 
accounting for over half of those deaths. It may be unsurprising to Americans, 
whose schools, churches, and communities have been increasingly targeted by 
mass shooters, that the United States ranks second among these six countries. 
But, Americans who have focused on deterring mass shooters to cure the 
nation’s gun violence epidemic may be surprised by a key difference between 
gun deaths in the United States and the rest of the world. While the vast 
majority of worldwide gun deaths are homicides, the majority of American gun 
deaths are suicides. Why does the United States’ gun suicide rate dramatically 
deviate from the global gun suicide rate? In this Comment, I assert that the 
United States’ abnormally high rate of gun-related suicides is a consequence 
of Americans’ abnormally high rate of gun ownership. An enormous body of 
research shows that the mere presence of a gun in a household significantly 
increases gun owners’ and their household members’ risk of suffering from a 
gun-related suicide, homicide, or an accidental shooting. Most American gun 
owners report that they believe gun ownership will increase their safety, but 
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this belief is mistaken. Gun ownership increases all household members’ risk 
of suffering from a gun-related death to a degree that is not offset by the need 
for self-defense. I argue that an information asymmetry problem exists in the 
American gun market that warrants government intervention. I contend that 
gun manufacturers should be mandated to disclose risks of gun ownership to 
consumers and offer two options for government intervention: 1) state supreme 
courts could issue decisions imposing a duty to warn on gun manufacturers, 
or 2) Congress could pass legislation that gives the Consumer Product Safety 
Commission (CPSC) jurisdiction over guns and requires the agency to issue 
mandatory disclosure requirements for gun manufacturers. I argue that the 
Federal Trade Commission (FTC) should also bring action against gun 
manufacturers for false and deceptive advertising to fully reduce information 
asymmetry in the American gun market.  
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Over the past year-and-a-half, Americans have witnessed three of the 
deadliest mass shootings in the nation’s history.1 Americans mourned the loss 
of 58 people who went to a music festival in Las Vegas, Nevada on October 
1, 2017; 26 churchgoers who attended mass in Sutherland Springs, Texas on 
November 5, 2017; and 17 high school students who showed up to class in 
Parkland, Florida on February 14, 2018.2 In the aftermath of each massacre, 
public anxiety intensified as Americans struggled with how to best protect 
themselves.3  
One response has been the purchase of more guns.4 According to 
David Studdert, a public health expert and professor of law and medicine at 
Stanford University, the heightened safety and security concerns that follow 
mass shootings motivate spikes in handgun sales.5 Yet this increase in gun 
sales after mass shootings is based on a dangerous misunderstanding of the 
risks associated with owning a gun. 
Admittedly, after gun violence tragedies occur, consumers hear many 
suggestions urging greater self-defense through gun ownership. For example, 
at a CNN Town Hall held less than a week after the Parkland shooting, a 
National Rifle Association (hereinafter “NRA”) spokeswoman supported the 
reaction of law-abiding citizens to purchase guns for protection.6 She emphasized 
																																								 																				
1 See Saeed Ahmed, Parkland Shooting Is Now Among the 10 Deadliest Mass Shootings in 
Modern US History, CNN (Feb. 15, 2018), https://www.cnn.com/2018/02/14/health/park 
land-among-deadliest-mass-shootings-trnd/index.html [https://perma.cc/CF78-EFY9]. 
2 Id. 
3 See Nikki Graf, A Majority of U.S. Teens Fear a Shooting Could Happen at Their School, 
and Most Parents Share Their Concern, PEW RES. CTR. (April 18, 2018), http://www.pew 
research.org/fact-tank/2018/04/18/a-majority-of-u-s-teens-fear-a-shooting-could-happen-at 
-their-school-and-most-parents-share-their-concern/ [https://perma.cc/27YJ-C5GE] (reporting 
that “57% of teens say they are worried about the possibility of a shooting happening at their 
school” and 63% of parents say “they are at least somewhat worried about the possibility of 
a shooting happening at their child’s school”). 
4 Gun sales spiked after earlier shootings in Newtown, Connecticut; Orlando, Florida; and 
San Bernardino, California. See Michael Nedelman, Why Do People Buy Guns After a Mass 
Shooting? CNN (May 1, 2017), https://www.cnn.com/2017/05/01/health/gun-sales-mass-
shootings-study/index.html [https://perma.cc/BUB9-VQ3B] (discussing behavioral trends 
after mass shootings).  
5 David M. Studdert et al., Handgun Acquisitions in California After Two Mass Shootings, 
166 ANNALS OF INTERNAL MED. 698-706 (2017) (“Mass shootings are likely to boost sales 
if they heighten concerns over personal security, because self-protection is the most 
commonly cited reason for owning a firearm.”).  
6 Transcript: Stoneman Students' Questions to Lawmakers and the NRA at the CNN Town 
Hall, CNN (Feb. 22, 2018), https://www.cnn.com/2018/02/22/politics/cnn-town-hall-full-vid 




the benefits that guns provide when they are in the hands of law-abiding 
citizens,7 and argued against gun control laws—claiming they will limit the 
ability of young women and others to defend themselves.8  
These responses to the Parkland survivors—and the Town Hall’s 2.9 
million viewers9—underscored the rhetoric that the NRA and gun manufacturers 
have repeated for decades: Guns are not the problem, people are.10 Almost two-
thirds of Americans tend to agree, as polls indicate that they believe that owning 
																																								 																				
eo-transcript/index.html [https://perma.cc/P6NU-S95Y] (transcribing debate between Marjory 
Stoneman Douglass students and Senator Marco Rubio, Senator Bill Nelson, Representative 
Ted Deutch, Broward County Sheriff Scott Israel, and NRA Spokeswoman Dana Loesch).  
7 In one instance, the NRA Spokeswoman, Dana Loesch, asserted: 
 
I think that all life should be protected. All life should be protected. That's 
why next week, there's going to be good guys with guns that are going to 
be in school protecting lives, just as there's armed security here. We are in 
the presence of firearms protecting lives . . . . 
 
This issue is about making sure that we're protecting innocent lives. No 
innocent lives should be lost. None of them should. 
 
 Id.  
8 The CNN Town Hall took place shortly after President Trump expressed support for arming 
teachers. See Dan Merica & Betsy Klein, Trump Suggests Arming Teachers as a Solution to 
Increase School Safety, CNN, https://www.cnn.com/2018/02/21/politics/trump-listening-
sessions-parkland-students/index.html [https://perma.cc/V278-N6QK] (last updated Feb. 22, 
2018, 9:43 AM) (“If you had a teacher who was adept with the firearm, they could end the 
attack very quickly.”). On this point, Loesch stated that “each individual school and the 
teachers of that school district” should be able to decide whether to arm teachers. Id. When 
asked why the NRA does not support Senator Rubio’s position on raising the legal 
purchasing age from 18 to 21 for semi-automatic weapons, Loesch said:  
 
I also think of young women and you've had a previous town hall where 
you spoke with a young woman named Kim Corbin . . . who was a college 
student who was brutally raped in her dorm. And she was under the age of 
21 and one of the things that she speaks out about loudly now is how she 
wished she would have had the ability to be able to have some sort - - a 
shotgun, whatever it was to be able to defend herself. 
 
Id.  
9 Josef Adalian, 2.9 Million People Watched CNN’s Town Hall on Gun Violence, 
VULTURE.COM (Feb. 22, 2018), http://www.vulture.com/2018/02/cnn-stoneman-douglas-
gun-violence-town-hall-ratings.html [https://perma.cc/4UUQ-JSQP]. 
10 See, e.g., Armed Citizen, NRA-ILA, https://www.nraila.org/gun-laws/armed-citizen/ [https:// 
perma.cc/QP24-BFZ6] (last visited Nov. 1, 2018) (featuring heroic stories of law-abiding, 
armed citizens defending themselves or others in NRA’s Institute for Legislative Action’s 
“Armed Citizen” column).  




a gun increases safety.11 But in fact, the research evidence clearly shows just 
the opposite. Gun ownership actually puts both gun owners and their family 
members at a greater risk of death. 
In Section I of this Comment, I reject the assertion that gun ownership 
increases safety by summarizing research that shows that gun ownership 
increases all household members’ risk of suffering from a gun-related death to 
a degree that is not offset by the need for self-defense. In this Section, I attribute 
gun consumers’ lack of awareness of the risks presented by gun ownership to 
the politicized nature of gun regulation in the United States and the influence 
of the NRA. I contend that an information asymmetry problem exists in the 
American gun market. In Section II, I argue that gun manufacturers should be 
mandated to disclose risks of gun ownership to consumers to resolve the 
information asymmetry problem. I also confirm that government intervention 
is both justified and constitutional. In Section III, I offer two options for 
government intervention: 1) state supreme courts could issue decisions impo-
sing a duty to warn on gun manufacturers, or 2) Congress could pass legislation 
that gives the Consumer Product Safety Commission (hereinafter “CPSC”) 
jurisdiction over guns and requires the agency to issue mandatory disclosure 
requirements for gun manufacturers. I argue that the Federal Trade Comm-
ission (hereinafter “FTC”) should also bring action against gun manufacturers 
for false and deceptive advertising to fully absolve information asymmetry in 
the American gun market.  
In this Comment, I do not blame the Second Amendment for the United 
States’ gun violence epidemic. Rather, I criticize the Second Amendment to 
the extent that it has been used by pro-gun advocates to infringe upon another, 
more fundamental, right: the right to self-decision. I argue that the special 
treatment the United States government has afforded to gun manufacturers in 
the name of protecting citizens’ Second Amendment right to bear arms has 
crippled gun consumers’ right to self-decision. The government’s failure to 
regulate the gun industry has perpetuated the widespread misconception that 
gun ownership increases safety, and has impaired gun consumers’ ability to 
make informed decisions as to whether they want to bring guns into their 
homes. Gun consumers’ right to balance the risks and benefits of purchasing 
a gun while taking into account their own personal values, needs, and attitudes 
toward risk must be protected. This Comment seeks to restore gun consumers’ 
right to self-decision by correcting the information asymmetry problem in the 
American gun market.  
																																								 																				
11 See Justin McCarthy, More Than Six in 10 Americans Say Guns Make Homes Safer, GALLUP 
(Nov. 7, 2014), https://news.gallup.com/poll/179213/six-americans-say-guns-homes-safer.aspx 
[https://perma.cc/8HPD-CBYZ] (providing that 63 percent of Americans in 2014 reported to 
believe that owning a gun would make them safer). 




I.  INFORMATION ASYMMETRY IN THE AMERICAN GUN MARKET 
 
Gun violence disproportionately impacts Americans. A comprehensive 
analysis of worldwide firearm deaths found that the United States was ranked 
second on a list of six countries that accounted for more than half of the 
worldwide firearm deaths in 2016.12 Another study that analyzed all gun-
related deaths that occurred in high-income countries in 2010 revealed that 
Americans comprised 82 percent of all deaths, 90 percent of deaths of women, 
and over 90 percent of deaths newborns to two-year-olds.13 The United States’ 
disproportionate share of the world’s gun deaths may be unsurprising to 
Americans, whose schools, churches, and communities have been increasingly 
targeted by mass shooters. But, Americans, who have focused on deterring 
mass shooters to cure the nation’s gun violence epidemic, may be surprised by 
a key difference between gun deaths in the United States and the rest of the 
world. While the vast majority of worldwide gun deaths are homicides, the 
majority of American gun deaths are suicides.14 As a result, the United States, 
which represents only 4.3 percent of the global population, represents more 
than 35 percent of global firearm suicides in 2016.15  
Even with suicides accounting for the majority of gun-related deaths 
in the United States, the United States still suffers from an abnormally high 
rate of gun-related homicides.16 The United States’ gun homicide rate is 25.2 
times higher than the gun homicide rate in other high-income countries.17 
And each year, the United States continues to become more of an outlier. 
While world reports show that the worldwide gun-related death rate has 
decreased over the past decade, the United States’ gun-related death rate has 
remained stable.18 What sets the United States apart? Three key differences 
between the United States and the rest of the world offer insight.  
																																								 																				
12 In 2016, gun deaths worldwide totaled over 250,000. Mohsen Naghavi et al., Global Mort-
ality from Firearms, 1990–2016, 320 JAMA 792, 792 (2018). The six countries that 
accounted for over half of those deaths were Brazil, the United States, Mexico, Colombia, 
Venezuela, and Guatemala. Id. This estimate did not include deaths from conflict, terrorism, 
executions, and police conflict. Id. at 793.    
13 Erin Grinshteyn & David Hemenway, Violent Death Rates: The US Compared with Other 
High-Income OECD Countries, 2010, 129 AM. J. MED. 266, 269 (2016).  
14 Naghavi et al., supra note 12, at 806 (listing the United States’ homicide rate as 4.0 deaths 
per 100,000 persons and firearm suicide rates at 6.4 deaths per 100,000 persons).  
15 Id. at 804.  
16 See Grinshteyn & Hemenway, supra note 13, at 266 (finding that the United States’ 
homicide rates were seven times higher than other high-income countries). 
17 Id. 
18 Id. at 271 (“In 2003, the ratio of US homicide death rates to the rates of the other high-
income countries was 6.9; in 2010 it was 7.0.”). 




 First, the United States possesses nearly half of the civilian-owned 
guns that exist worldwide.19 Prevailing research concludes that the mere 
presence of a gun in a household significantly increases gun owners’ and their 
household members’ risk of suffering from a gun-related suicide, homicide, 
or an accidental shooting.20 Considering these risks, it makes sense that the 
nation that possesses an immensely disproportionate number of guns also 
suffers from a disproportionate number of gun deaths.  
Second, the United States has a uniquely pervasive pro-gun culture. 
While Americans commonly view guns as a source of protection,21 citizens 
of other developed nations like Japan, which seldom experiences more than 
10 gun deaths per year, view guns as a source of violence.22 This pro-gun 
attitude shared by many Americans and the United States government 
explains in part why Americans purchase guns at a much higher rate than 
individuals in other countries.  
Third, gun regulation is a divisive political issue only in the United 
States.23 As the rest of the developed world has agreed on domestic gun 
policy and passed stringent domestic gun laws, the United States government 
has consistently sided with pro-gun advocates and rejected gun control 
proposals.24 The United States government has also afforded preferential 
																																								 																				
19 See Kara Fox, How US Gun Culture Compares with the World in Five Charts, CNN, 
https://www.cnn.com/2017/10/03/americas/us-gun-statistics/index.html [https://perma.cc/FW 
B4-4EZF] (last updated Mar. 9, 2018, 11:07 AM) (providing that Americans own 48% of 
the 650 million guns owned worldwide).   
20 See infra Section A; see also Grinshteyn & Hemenway, supra note 13, at 272 (“There is 
consensus among international suicide experts that restricting access to lethal means reduces 
suicide.”). 
21 See infra Section B; see also Joseph Carroll, Gun Ownership and Use in America, GALLUP 
(Nov. 22, 2005), http://news.gallup.com/poll/20098/gun-ownership-use-america.aspx [https:// 
perma.cc/N7R4-ZVLP] (finding that in 2005, 67% of gun owners also cited protection as a 
major reason for owning a gun). 
22 See Chris Weller, These 4 Countries Have Nearly Eliminated Gun Deaths — Here's What 
the US Can Learn, BUS. INSIDER (Feb. 15, 2018, 9:36 AM), http://www.businessinsider.com/ 
gun-deaths-nearly-eliminated-in-countries-what-us-can-learn-2017-11#japan-puts-citizens-
through-a-rigorous-set-of-tests-2 [https://perma.cc/PNV7-KLJW] (providing examples of 
foreign countries’ responses to gun violence, and noting that Japan experiences approxi-
mately 10 shooting deaths a year in a population of 127 million people).  
23 C.f. Carl Bildt, The Six Issues that Will Shape the EU in 2017, WORLD ECON. FORUM (Jan. 
18, 2017), https://www.weforum.org/agenda/2017/01/the-six-issues-that-will-shape-the-eu-
in-2017/ [https://perma.cc/93S4-BSW3] (listing the major issues being addressed by the EU, 
with gun violence noticeably absent).  
24 See Walter Hickey, How Australia and Other Developed Nations Have Put a Stop to Gun 
Violence, BUS. INSIDER (Jan. 15, 2013), http://www.businessinsider.com/canada-australia-
japan-britain-gun-control-2013-1 [https://perma.cc/L8K4-SJXH] (citing examples of gun laws 




treatment to guns as compared to other consumer products, which has allowed 
gun manufacturers and the NRA to exacerbate the widespread misconception 
that guns increase safety.25  
An information asymmetry problem exists in the American gun 
market. Until this problem is corrected, Americans’ gun consumption rate 
will likely remain stable.  
 
A. Risks Associated with Gun Ownership 
	
Although Americans commonly attribute the nation’s gun violence 
epidemic to illegal gun access and mentally-unstable mass shooters, the vast 
majority of gun-related deaths in the United States are isolated incidents 
involving legally purchased guns.26 Research shows that gun-related deaths 
are far more common in homes with guns than gun-free homes because the 
mere presence of a gun presents enhanced risks of: 1) gun-related suicide for 
all household members, 2) gun-related homicide for all household members, 
particularly women and children, and 3) accidental shooting for children. 
Each of these risks are discussed individually.  
 First, in respect to suicide, individuals who live in a home with a gun  
are five times more likely to commit suicide by any means and 17 times more 
likely to commit suicide with a gun.27 This enhanced suicide risk applies to 
children as well as adults, even when the gun has been stored responsibly.28 This 
																																								 																				
in the United Kingdom, Canada, Japan, and Australia that range from placing the burden on 
prospective consumers to demonstrate justifiable need and obtain recommendations, license 
renewals, safety training, and background checks to banning certain classes of people entirely).  
25 See infra Section C (discussing the ramifications of outreach efforts and political action 
taken by gun manufacturers and the NRA). 
26 See Suicide, EVERYTOWN FOR GUN SAFETY (2017), https://everytownresearch.org/issue/ 
mental-health-guns/page/2/ [https://perma.cc/8KFC-4MTA] (providing 22,000 of the 33,000 
annual gun deaths are suicides). C.f. Matthew Parker, The NRA is Wrong: The Myth of Illegal 
Guns, DAILY BEAST (May 26, 2013, 4:45 AM), https://www.thedailybeast.com/the-nra-is-
wrong-the-myth-of-illegal-guns [https://perma.cc/2AKP-GR5E] (arguing that obtaining illegal 
firearms, oft-cited as an easy method to bypass gun control laws, is actually much more 
difficult, especially for those without criminal connections). 
27 Kellermann et al., Suicide in the Home in Relation to Gun Ownership, 327 NEW ENG. J. MED. 
467, 471 (1992) (finding that by keeping a gun in the home the risk of suicide increases by 4.8 
times); Douglas J. Wiebe, Homicide and Suicide Risks Associated with Guns in the Home: A 
National Case-Control Study, 41 ANNALS EMERGENCY MED. 771, 777 (2003) (calculating that 
keeping a gun in the home increases the risk of gun suicide by nearly 17 times).  
28 See, e.g., David A. Brent et al., Firearms and Adolescent Suicide: A Community Case-
Control Study, 147 AM. J. DISEASES CHILD. 1066–68 (1993) (finding that storing a gun 
loaded was associated with a higher risk of suicide than storing a gun unloaded and locked, 
but both created increased risks); David A. Brent et al., The Presence and Accessibility of 




research helps explain why states with high rates of gun ownership also 
experience high rates of both firearm suicide and overall suicide.29 
Despite these enhanced risks, gun owners and their family members 
are not more likely to engage in suicidal ideation or planning or to have an 
anxiety, mood, or substance abuse disorder.30 This finding indicates that 
individuals who commit suicide with guns typically do not purchase their 
guns with the intention of committing suicide.  
It is also a myth that individuals who commit suicide using a gun 
would have committed suicide in another manner had the gun not been 
present. Suicide usually results from an impulsive decision31 that can come 
as a surprise even to the victim.32 A study of patients sent to a psychiatric 
hospital after a suicide attempt found that nearly half of them spent 10 
minutes or less deliberating the decision.33 If an individual has access to a 
																																								 																				
Guns in the Homes of Adolescent Suicides, 266 JAMA 2989, 2992–93 (1991) (discovering 
that possessing a gun was associated with an increased risk of suicide, regardless of whether 
the gun was loaded, stored responsibility, locked, and separated from ammunition); Seema 
Shah et al., Adolescent Suicide and Household Access to Guns in Colorado: Results of a 
Case-Control Study, 26 J. ADOLESCENT HEALTH 157, 161 (2000) (finding that adolescent 
suicide victims were significantly more likely to have a gun in their home); see also Johnson 
et al., Who Are the Owners of Guns Used in Adolescent Suicides? 40 SUICIDE & LIFE-
THREATENING BEHAV. 609, 609–10 (2010) (providing that most adolescents that committed 
suicide used a gun from their own home, with 57% of these firearms being owned by a 
family member).  
29 See Matthew Miller et al., Household Firearm Ownership and Rates of Suicide Across the 
50 United States, 62 J. TRAUMA INJURY, INFECTION & CRITICAL CARE 1029, 1031 (2007) 
(alteration in original) (analyzing existing data to show that “higher rates of firearm 
ownership [by state] are associated with higher rates of overall suicides”).  
30 Matthew Miller et al., Recent Psychopathology, Suicidal Thoughts and Suicide Attempts 
in Households with and Without Guns: Findings from the National Comorbidity Study 
Replication, 15 INJURY PREVENTION 183, 185 (2009). 
31 Firearm Suicide in the United States, EVERYTOWN FOR GUN SAFETY (2017), https://every 
townresearch.org/firearm-suicide/#foot_note_19 [https://perma.cc/X3K7-YYPB] (recom-
mending states adopt laws imposing waiting periods based on research indicating that such 
policies reduce suicides); see also Gregory K. Brown et al., Suicide Intent and Accurate 
Expectations of Lethality: Predictors of Medical Lethality of Suicide Attempts, 72 J. 
CONSULTING & CLINICAL PSYCHOL. 1170, 1172 (2004 (explaining that gun users do not have 
a greater desire for their suicide attempt to be more lethal than individuals who chose other 
methods).  
32 See generally Patrick J. Skerrett, Suicide Often Not Preceded by Warnings, HARV. HEALTH 
BLOG (Sept. 24, 2012, 2:51 PM), https://www.health.harvard.edu/blog/suicide-often-not-pre 
ceded-by-warnings-201209245331 [https://perma.cc/K63M-9KF8] (warning that suicide 
may accompany expressed intent by the victim or may be a sudden).  
33 Eberhard A. Deisenhammer et al., The Duration of the Suicidal Process: How Much Time 
is Left for Intervention Between Consideration and Accomplishment of a Suicide Attempt? 
70 J. CLINICAL PSYCHIATRY 19, 20–21 (2009).  




gun in that moment of crisis and attempts suicide with that gun, there is an 
85 percent chance that death will result.34 But, less than 10 percent of people 
who attempt suicide by any other means actually die.35 Further, individuals 
who survive their first suicide attempt are unlikely to die from subsequent 
attempts; 70 percent will never attempt suicide again and 90 percent will not 
ultimately die of suicide, even if they attempt again.36 Choosing to not bring 
a gun into the home can drastically reduce the chance that any household 
member will die from suicide.  
Second, the risk of homicide is approximately three times higher in 
homes where guns are present.37 This risk disproportionately affects female 
gun owners, who are 55 percent more likely to become homicide victims than 
women who do not own guns.38 Women who feel threatened by abusive 
partners may be more inclined to purchase a gun to protect themselves, but 
the presence of a gun in a domestic violence situation makes it is five times 
more likely that a victim will be killed by her abuser.39 Studies conducted 
throughout the past two decades on the relationship between female gun 
ownership and homicide risks have all found that a woman’s gun is more 
likely to be used against her than it is to be used by her to defend herself from 
an attacker.40 One report found that in 2014, over 1,600 women were killed 
by men, while only 25 women used guns to kill a man in self-defense.41 This 
enhanced homicide risk also impacts children, who are more likely to be 
killed in episodes of family violence when guns are present in the home.42 
The relationship between gun ownership and homicide is further 
supported by the fact that states with the highest levels of gun ownership have 
gun homicide rates that are 114 percent higher and general homicide rates that 
																																								 																				
34 Matthew Miller et al., Suicide Mortality in the United States: The Importance of Attending 
to Method in Understanding Population-Level Disparities in the Burden of Suicide, 33 ANN. 
REV. PUB. HEALTH 393, 397 (2012).  
35 Id. at 402–03.  
36 Id. (discussing meta-analysis of 90 studies).  
37 Arthur L. Kellerman et al., Gun Ownership as a Risk Factor for Homicide in the Home, 
NEW ENG. J. MED. 1084, 1084 (1993).  
38 AM. PSYCHOLOGICAL ASS’N, GUN VIOLENCE: PREDICTION, PREVENTION, AND POLICY 31 (2013).  
39 Guns and Domestic Violence, EVERYTOWN FOR GUN SAFETY, https://everytownresearch. 
org/guns-domestic-violence/ [https://perma.cc/Y9ND-752] (last accessed Nov. 11, 2018).  
40 Evan Defilippis & Devin Hughes, Gun-Rights Advocates Claim Owning a Gun Makes a Wom-
an Safer. The Research Says They’re Wrong, THE TRACE (May 2, 2016), https://www.thetrace. 
org/2016/05/gun-ownership-makes-women-safer-debunked/ [https://perma.cc/CP8A-XXEV].  
41 VIOLENCE POLICY CTR., WHEN MEN MURDER WOMEN: AN ANALYSIS OF 2014 HOMICIDE 
DATA 2 (2016), http://vpc.org/studies/wmmw2016.pdf.  
42 Linda E. Saltzman et al., Weapon Involvement and Injury Outcomes in Family and Intimate 
Assaults, 267 JAMA 3043, 3046 (1992).  




are 60 percent higher than states with the lowest levels of gun ownership.43 
Similarly, children living in states with high levels of gun ownership suffer 
from significantly higher rates of homicide—even when accounting for 
varying levels of poverty, urbanization, and education between states.44 All of 
these findings suggest that a reduction in legal gun purchases would decrease 
the United States’ homicide rate.  
Third, children living in homes with guns are more likely to 
experience an accidental shooting.45 According to the Children’s Hospital of 
Philadelphia, 89 percent of accidental shooting deaths among children occur 
in the home.46 Most of these accidental shooting deaths occur when children 
are playing with a loaded gun in their parent’s absence.47 
Yet even with these excessive risks, one third of all households with 
children have a gun.48 One study found that safely storing a gun, locked and 
unloaded, can mitigate the risk of an accidental death of a child younger than 
15-years-old by up to 23 percent.49 But over 40 percent of gun-owning 
households with children report that they store their gun unlocked50 and five 
percent report that they store their gun both unlocked and loaded.51 These 
figures are self-reported, so they may be underestimated; a different study 
found approximately two-thirds of gun-owning households store their guns 
unlocked.52  
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Critically, the increased risks of suicide, homicide, and accidental shoot-
ings that stem from gun ownership are not offset by defensive gun use. A 
comprehensive analysis of 626 shootings occurring in three major U.S. cities 
found that every time a gun was legally used to kill or injure for self-defense in 
the home, guns were also used for 11 attempted or completed suicides, seven 
homicides or criminal assaults, and four accidental shootings.53 These findings 
necessitate the question of whether gun consumers are aware that gun ownership 
endangers the safety of both themselves and their household members. 
 
B. Consumer Awareness 
	
 Despite this prevailing research, most Americans believe that gun 
ownership increases safety.54 According to Gallup polls, the proportion of 
Americans who believe that having a gun in their home makes them safer 
nearly doubled between 2000 and 2014 from 35 percent to 63 percent.55 
Another Gallup poll that surveyed only gun owners reported a similar 
finding: 67 percent of gun owners cited protection as a major reason for 
owning a gun.56 These reports suggest that gun consumers are unaware of or 
underestimate the risks presented by gun ownership, which are not evident to 
those who lack knowledge of these research findings.   
The suicide risk posed by gun ownership is perhaps the most difficult 
risk for consumers to predict. Individuals who purchase guns do not engage in 
suicidal fantasies at a higher rate than the general population, but they are much 
more likely to take their own life due to the danger that firearm accessibility 
presents in a moment of crisis.57 It seems tough for gun consumers, who feel 
mentally stable at the time of their purchase, to imagine that they may one day 
use that gun to take their own life. It would also be impractical to assume that all 
women, who are primarily purchasing guns to protect themselves, know that gun 
ownership will actually cause their homicide risk to spike.  
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Research has also found that the accidental shooting risk that gun own-
ership poses to children is deeply underestimated by parents, who commonly 
believe that their children lack access to their guns and will stay away from 
them. This research has shown that children know more about their family’s 
guns and engage in more dangerous behavior with those guns than their parents 
think. According to a study published by the Archives of Pediatric and Adole-
scent Medicine, “[t]hirty-nine percent of parents who reported that their children 
did not know the storage location of [their] household guns and 22% of parents 
who reported that their children had never handled [their] household gun were 
contradicted by their children’s reports [to the study’s authors].”58 This study 
also found that children under the age of 10 were just as likely to know the 
storage location of their family’s gun as children over the age of 10.59 A review 
of accidental shooting cases published by the Harvard School of Public Health 
also found that in all the cases where the gun was locked, the children knew the 
combination, identified where the key was kept, or broke into the cabinet.60 Even 
in a study where researchers educated children about the danger of guns, children 
still chose to play with guns at the same rate as children who did not receive 
safety education.61 This finding indicates that education efforts are an insuffi-
cient means of keeping children away from their parents’ guns. The high rate of 
irresponsible gun storage amongst Americans also suggests that parents under-
estimate the likelihood of their children accessing their guns.62  
It is clear that an information gap exists between gun consumers and gun 
manufacturers in regards to the risks presented by gun ownership. Remedying 
the American gun market’s information asymmetry is necessary to restore gun 
consumers’ right to self-decision. But, before this discussion, the way in which 
American gun politics exacerbate this information gap by making it difficult for 
consumers to decipher between facts and fiction must be explored. 
 
C. American Gun Politics 
	
Gun control is the most divisive political issue in the United States. It is 
more polarizing than healthcare, taxes, and even abortion.63 The political divi-
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siveness of gun regulation in the United States has intensified the information 
asymmetry problem in the American gun market by generating a debate that 
spreads misinformation on the benefits and risks of gun ownership. 
The controversy surrounding gun policy in the United States stems 
from the nation’s unique and ubiquitous pro-gun culture, originating from its 
revolutionary history.64 At the time of the United States’ founding, citizens 
feared the government may turn tyrannical, abolish the young democracy, 
and strip them of their new-found freedoms.65 Empathetic to this collective 
concern, the nation’s founders guaranteed that the ability “to keep and bear 
arms” would be a “right of the people” in the Second Amendment of the 
Constitution.66 The Second Amendment’s widespread support was reflected 
in the passage of the Bill of Rights in 1791, when the United States lacked a 
stable government and strong military.67  
But, Americans’ pro-gun values have persisted even since the United 
States has achieved stability and military power. Today, pro-gun activists still 
see gun ownership as an American value.68 Nearly half of Americans attribute 
the endurance of these pro-gun values over the past two centuries to the 
influence of the NRA, which spends over $250 million annually and exerts 
substantial electoral and lobbying power in the United States.69 
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4.cms [https://perma.cc/796L-6KPL] (noting that “44% of American adults believe the NRA 
has too much influence over gun legislation”); see also David Repass, Gun Control Is Consti-




Indeed, the NRA has broadened the information gap in the American 
gun market by using its political influence to prevent its value-based platform 
from being challenged by empirical data, revealing the dangers gun ownership 
poses to Americans. Most notably, in 1996, the NRA provoked Congress to 
pass the Dickey Amendment, which has stripped the Center of Disease Control 
of its funding for gun violence research for the past 22 years and created a 
strong chilling effect on the study of gun violence.70 The NRA has also 
prompted Congress to regulate gun manufacturers to a significantly lower 
degree than all other product manufacturers.71 Under federal regulatory law 
and American tort law, gun manufacturers are still not required, as other 
product manufacturers are, to warn consumers of risks associated with their 
products.72 Consequently, both gun manufacturers and pro-gun stakeholders 
have not been held accountable for disseminating misinformation about the 
benefits of gun ownership.  
The significant body of research on gun violence that reveals the risks 
associated with gun ownership has been fueled by private donations throughout 
the past two decades.73 Since these findings have been published, however, gun 
manufacturers have failed to communicate these risks to consumers. In their 
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advertisements, the NRA and gun manufacturers still claim that gun ownership 
will unequivocally increase a purchaser’s safety, masculinity, and enjoyment 
without revealing any risks that may result from their purchase.74 These 
misleading advertisements have forwarded the widespread misperception that 
gun ownership is a solution to violence, rather than a culprit. 
Although gun consumers have access to this private research on gun 
risks, the conflicting assertions by countless political stakeholders make it 
difficult for consumers to decipher genuine product benefits and risks from 
deceptive claims in the already puzzling gun debate. The government needs 
to intervene to ensure that gun consumers have accurate information to make 
informed decisions on whether they want to bring guns into their homes.  
 
II.  THE PROPOSAL: MANDATORY DISCLOSURE REQUIREMENTS 
	
Gun manufacturers should be mandated to disclose the risks associated 
with ownership to consumers to remedy the information asymmetry problem 
in the American gun market. When it comes to the risks associated with other 
products and activities, federal and state regulation protects consumers’ right 
to self-decision. The law imposes mandatory disclosure requirements on 
virtually any firm or individual who could pose a risk to consumers: research-
ers, medical professionals, food and drug manufacturers, and other product 
manufacturers.75 These warning requirements empower consumers to make 
educated choices that they feel are best for themselves and their families, while 
restricting the ability of product and service providers to take advantage of less-
informed consumers for financial gain.  
It is time for gun manufacturers to be held to the same standard. 
Imposing mandatory disclosure requirements on gun manufacturers yields 
both value-based and economic justifications—while avoiding a constitutional 
challenge.  
 
A. Justifying Government Intervention 
	
The information asymmetry that exists between gun manufacturers and 
consumers in the American gun market warrants government intervention. 
This intervention merits both value-based and economic justifications.  
																																								 																				
74 For examples of gun advertisements see Laura Stampler, Sex, Safety, and Machismo: How 
Guns Are Advertised in America, BUS. INSIDER (Dec. 20, 2012, 3:28 PM), http://www.business 
insider.com/heres-how-guns-are-advertised-in-america-2012-12?op=1/#shmasters-man-card-
campaign-is-two-years-old-the-website-asks-consumers-to-prove-theyre-a-man-by-answering 
-a-series-of-questions-2 [https://perma.cc/8URV-J5N9].  
75 See infra Section A(3).  




1. Value-Based Justification 
 
The information asymmetry in the American gun market has impaired 
gun consumers’ ability to exercise their right to self-decision, which is 
arguably more fundamental than the right to bear arms. The right to self-
decision predates the Bill of Rights as it derives from the principles expressed 
by the founders in the Declaration of Independence. In the Declaration of 
Independence, the founders appealed to the progressive ideology of John 
Locke, who stressed that “the end of law is . . . to preserve and enlarge 
freedom.”76 The founders inextricably linked freedom to the right to self-
decision as they proclaimed that the only way to protect the unalienable rights 
of life, liberty, and the pursuit of happiness was to establish a government 
whose power would derive from “the consent of the governed.”77 The founders’ 
later decisions to entrust the democratic power to vote to all American citi-
zens and to award enumerated powers only to elected officials underscored 
this nexus. In the Bill of Rights, the founders expanded this right to self-
decision to a set of ordinary choices that Americans make in their daily lives, 
such as whether to speak, whether to protest, whether to conceal private 
information, and whether to bear arms.  
The right to self-decision has since been interpreted by the United States 
government as a right to information that enables educated decision making.78 
This right has been protected not only through mandatory disclosure require-
ments, but also through laws that prevent private actors from interfering with 
the ability of others to obtain information79 and regulations that hold public and 
private actors responsible for false advertising practices.80  
In the consumer setting, the right to self-decision is related to the notion 
of consumer sovereignty: the belief that consumers should be able to decide what 
consumption decisions are best for them.81 But, gun consumers’ lack of aware-
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ness of the severe risks that stem from gun ownership impairs their ability to 
make an informed decision as to whether they want to purchase a gun. With-
out information of these risks, tens of thousands of gun owners each year 
suffer from lethal consequences that they may not have consented to had they 
been warned. The failure of the gun industry to provide information of these 
risks to gun consumers strips consumers of their right to balance the risks and 
benefits of purchasing a gun while taking into account their own personal cir-
cumstances. Using a value-based approach, government intervention to provide 
gun consumers with information of the risks associated with gun ownership 
is justified.  
 
2. Economics-Based Justification 
 
Economics also justifies government intervention in the American gun 
market. Economists universally accept the principle that market failures, which 
upset competitive market equilibrium, warrant government intervention.82 It is 
also widely accepted that information asymmetries—especially those that are 
exploited by manufacturers and impose substantial externalities on society—
constitute market failures.83 For example, information asymmetry justified 
government intervention in the tobacco market. Economists found that while 
tobacco consumers should have the sovereignty to decide whether the benefits 
of smoking outweigh the risks, their unawareness of the health risks associated 
with tobacco resulted in a market failure.84 Even in cases where tobacco 
consumers were aware that health risks existed, economists found that many 
smokers—especially adolescents—underestimated the addictive potential of 
smoking and face very high costs in trying to quit.85 Mandatory disclosure 
requirements imposed on tobacco manufacturers empowered tobacco con-
sumers to make more informed choices about the risks incurred through tobacco 
use. Warning requirements are similarly justified here.  
 
3. Mandatory Disclosure Requirements as a Regulatory Tool 
 
The government has used both value-based and economic-based justi-
fications to impose warning requirements on virtually all product manufacturers, 
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food and drug manufacturers, doctors and medical professionals, and resear-
chers. In some of these contexts, the imposed warning requirement is called 
mandatory disclosure, in other contexts it is called a duty to warn, and in others 
it is called informed consent. But in all of these settings, the requirement serves 
the same important information redistribution function.86  
The government began imposing warning requirements in the mid-
1930s, when American products liability law first recognized a duty to warn. 
The First Restatement of Torts, issued in 1934, stated that suppliers of 
chattels—products which were considered “dangerous for the use for which 
[they are] supplied”—must inform consumers of their dangerous condition.87 
Courts still universally enforce this principle: All product manufacturers have 
a duty to warn consumers of the risks associated with their product, unless 
those risks are generally known or recognized by consumers.88 
In the 1970s, the establishment of the informed consent doctrine expan-
ded these warning requirements to doctors and medical professionals to address 
information asymmetry affecting patients.89 Like the duty to warn, the informed 
consent doctrine is premised on the fundamental concept that every individual 
has the right to evaluate the risks of a decision before being subject to their 
consequences. At its origination, the doctrine narrowly protected patients 
undergoing invasive procedures from nonconsensual touching by requiring that 
they explicitly consent to a procedure after learning about its benefits, risks, and 
alternatives.90 By the end of the 1990s, the doctrine was expanded in most 
jurisdictions to also encompass noninvasive procedures, reflecting a shift in the 
doctrine’s goal to defend patients’ autonomy to make decisions.91 Now, courts’ 
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analyses of informed consent focus on whether the physician adequately pre-
sented the facts—alternatives, risks, and outcomes—that would be material to 
a reasonable patient’s informed decision.92 According to the American Medical 
Association's Code of Medical Ethics, “the patient’s right to self-decision can 
be considered effectively exercised only if the patient is given enough infor-
mation to enable an informed choice.”93 
Since the 1990s, the doctrine of informed consent has been expanded 
even further into non-medical settings, including research participation,94 
technology consumption,95 privacy,96 and information systems.97 Consent 
requirements have even been expanded so far in some settings, such as research 
and experimentation, to require parties with superior knowledge to warn third 
parties who are not privy to the risks that may affect them.98 This expansion 
indicates how well-recognized and essential this notion of information 
disclosure is to American policymakers and courts.   
Some economists have also argued that applying informed consent 
principles to producer-consumer relationships should be based on whether the 
manufacturer or consumers should make the risk determination. 99 When the 
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risk assessment is left to manufacturers, manufacturers usually conduct cost-
benefit analyses in which they weigh social costs against social benefits to 
achieve the greatest positive outcome for the greatest quantity of individuals.100 
These cost-benefit analyses focus on macro-level outcomes and use estimates 
of the value of human life while disregarding the risk-preferences of each 
consumer.101 In contrast, when the risk assessment is given to consumers via 
informed consent requirements, consumers are empowered to weigh the costs 
and benefits that are relevant to their personal needs and attitudes, and make a 
decision based on their personal level of risk-aversion. For example, these 
economists have asserted that informed consent is warranted for technical 
products because consumers are often unaware of the risks associated with 
technical products,102 technical products often create risks for third parties 
without their consent, and safer technologies often do not reach the market due 
to monopolies.103  
The argument for restoring informed consent rights to the producer-
consumer relationship in the technology distribution setting can also be applied 
to the producer-consumer relationship in the gun distribution setting. The 
decision of whether to purchase a gun is fundamentally a personal one. Given 
information of the risks posed by gun ownership, an individual’s decision of 
whether to purchase a gun would be influenced by their primary purpose for 
purchasing the gun as well as their personal circumstances—such as whether 
they have children, whether there is family violence in the home, and whether 
they have a family history of mental illness. After learning of the risks 
associated with gun ownership, risk-averse consumers may opt for other 
protection mechanisms, such as home security systems, or choose to engage in 
different types of recreation. Whereas, more risk-tolerant consumers may 
decide that owning a gun is the best choice for them. Gun manufacturers should 
not be able to take this personal decision away from consumers by failing to 
disclose risk information.  
Disclosing gun ownership risks will also benefit consumers who still 
choose to purchase guns by encouraging safe storage practices, especially in 
homes with children. Research shows that many gun owners with children store 
their guns irresponsibly despite existing statutes regulating gun storage,104 
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mandated training on home gun safety,105 and gun manufacturers’ safe storage 
recommendations.106 If gun owners were adequately warned of the significant 
risk of their children accessing their gun and using that gun in a suicide, 
homicide, or accidental shooting, gun owners may be more likely to engage in 
safe storage.107 Although safe storage cannot prevent all household members 
from accessing guns, research has shown that safe storage causes a meaningful 
reduction in gun-related deaths.108   
Ultimately, gun consumers’ individual risk evaluations will vary, but 
they should have access to all available information to help them make that 
choice. There is no reason why consumers’ right to self-decision in the gun 
setting should not be protected to the same degree as the right to decision in 
all other product, food, and drug settings.   
Pro-gun advocates, like the NRA, which continues to advocate that gun 
ownership is a safe practice,109 will likely argue that the enormous body of 
research illuminating the risks associated with handgun purchases is not 
conclusive. But even if the research findings on gun ownership are determined 
to be inconclusive, mandatory disclosure requirements should still be man-
dated, just as disagreement in the medical field does not relax the informed 
consent requirement for medical patients.110 The policy driving mandatory 
disclosure requirements in all industries is the notion that individuals should be 
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109 Evan DeFilippis & Devin Hughes, Guns Kill Children, SLATE (June 17, 2014, 12:06 AM), 
http://www.slate.com/articles/health_and_science/medical_examiner/2014/06/gun_deaths_i
n_children_statistics_show_guns_endanger_kids_despite_nra.html (providing that the NRA 
continues to allege that gun ownership increases safety in the home, despite significant 
contradictory evidence).  
110 Alan R. Styles, supra note 107, at 113 (explaining that even if there is a lack of consensus 
in the medical field, patients must still be informed of a risk and its level of acceptance).  




able to make voluntary, educated, and autonomous decisions regarding their 
exposure to dangers. Until gun consumers understand the risks and benefits of 
their gun purchases, they will remain stripped of the right to self-decision.  
Gun manufacturers may also argue that another party, like gun dis-
tributors, may be better suited to carry the burden of providing information of 
risks to consumers. But the burden to warn consumers has historically been 
placed on the party with superior knowledge of associated risks. That is why 
physicians are the actors in the medical setting that have been traditionally 
burdened with the responsibility of obtaining patients’ consent.111 That is also 
why the Supreme Court of Pennsylvania recently ruled that physicians cannot 
delegate their informed consent obligation to other medical staff.112 In the 
product liability setting, it is product manufacturers that are presumed to have 
superior knowledge about their products and their potential consequences.113 
Product manufacturers are sometimes able to shift their duty to warn to 
intermediary consumers that can be considered sophisticated users due to their 
special knowledge. For example, manufacturers can shift their duty to warn to 
certain employers, when their employees will be the end users.114 But, the 
sophisticated user exception would not apply here. Although gun distributors 
usually have advanced knowledge of the mechanical risks associated with gun 
usage, it is highly unlikely that most gun distributors possess advanced 
knowledge about the evidence-based risks gun ownership poses in terms of 
suicide, homicide, and accidental shootings. Imposing the burden to obtain 
consent directly on gun manufacturers would also yield the benefit of 
consistency as all consumers would receive the same warnings regardless of 
where they buy their gun. Gun manufacturers are best suited to convey these 




It cannot be argued that mandatory disclosure requirements infringe 
upon the Second Amendment right to bear arms because the choice to bear 
arms is not inhibited by access to information. Simply put, gun consumers 
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would still have the right to purchase a gun after receiving information about 
the risks associated with gun ownership. Still, a discussion of how the Second 
Amendment has been interpreted is provided to confirm that the right to bear 
arms does not create a barrier to the proposed intervention.    
The Second Amendment declares: “A well regulated Militia, being 
necessary to the security of a free State, the right of the people to keep and bear 
Arms, shall not be infringed.”115 Until the Supreme Court decided District of 
Columbia v. Heller in 2008, there was disagreement as to whether the right to 
bear arms was collective or private.116 The Heller Court resolved this long-
standing debate by striking down the District of Columbia’s 32-year-old 
handgun ban, and asserting that there is an individual right to possess guns and 
use them for traditionally lawful purposes, such as self-defense in the home.117  
Heller’s holding has been used by some pro-gun advocates to argue 
against the constitutionality of all gun regulations, but Heller does not present an 
insurmountable barrier to gun regulation. In his majority opinion, Justice Scalia 
clarified that the private right to bear arms is not unlimited.118 Justice Scalia 
invited reasonable gun control by asserting that the Court’s conclusion should 
not impact longstanding prohibitions on the possession of guns by felons and the 
mentally ill, laws restricting the carrying of guns near sensitive places, and laws 
imposing conditions on the commercial sale of guns.119 Accordingly, lower 
courts have upheld many restrictions on guns, such as assault weapon bans and 
limitations on who can obtain a concealed carry permit.120  
The Heller opinion has been criticized, however, by pro-gun and anti-
gun advocates alike because the court failed to clarify the scope of the right to 
bear arms beyond the listed exceptions and to provide a standard of review for 
gun regulation.121 The fact that the Supreme Court has declined to interfere in 
over sixty lower court rulings where courts upheld gun regulation indicates that 
the court viewed constitutional gun regulation as more expansive than the listed 
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exceptions.122 But, lower courts are still facing subsidiary issues that are more 
complex than the utter ban on handguns discussed in Heller—without much 
guidance from the court.123  
In absence of instruction from the Supreme Court, some courts have 
formulated their own tests to determine which gun restrictions should be upheld. 
The Ninth Circuit’s test asks whether the challenged law burdens conduct 
protected by the Second Amendment, and then applies the appropriate level of 
scrutiny:124 Laws that ban classes of guns are irredeemable, whereas, “laws that 
regulate the manner in which the right may be exercised are subject to 
intermediate scrutiny.”125 To survive intermediate scrutiny, a regulation must 
advance an important government interest and reasonably fit that interest, 
although it does not have to be the most restrictive means of doing so.126  
The proposed mandatory disclosure requirements will survive the Ninth 
Circuit’s test. These requirements would regulate the manner in which gun 
distributors may sell their guns, so intermediate scrutiny would be applied. 
Providing information of risks forwards the important government interests in 
protecting gun consumers’ right to informed decision making and reducing gun-
related deaths. This requirement reasonably fits these interests as it would likely 
correct many gun consumers’ misconception that gun ownership increases 
safety and would encourage some consumers, especially those with children 
and household members’ suffering from mental illness, from purchasing guns. 
The requirement would likely be upheld.   
The Supreme Court’s treatment of information requirements that states 
have implemented for women seeking abortions also supports this conclusion. 
In its landmark 1973 decision, Roe v. Wade, the Supreme Court held that, prior 
to viability, a woman has the right to choose whether to have an abortion without 
State interference.127 After this decision, pro-life advocates and some medical 
professionals argued that informed consent statutes must be enacted to ensure 
that patients seeking abortions still have the opportunity to engage in deliberate 
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decision making.128 The first state to enact such a statute was Pennsylvania, 
which adopted the Pennsylvania Abortion Control Act in 1989.129 The 
Constitutionality of this Act, which included an informed consent requirement 
as well as spousal notification, parental consent, and waiting period require-
ments, was ultimately brought to the Supreme Court in 1992 in Planned 
Parenthood of Southeastern Pennsylvania v. Casey.130  
In Casey, the Supreme Court upheld the informed consent requirement. 
The Supreme Court declared that regulations on abortion must pass an undue 
burden test: A State may not enact a regulation that has the purpose or effect 
of placing a substantial obstacle in the path of a woman seeking a pre-viability 
abortion.131 In applying this test to the informed consent requirement, the Court 
asserted that as long as the information the State provides to patients is truthful 
and not misleading, the requirement is constitutional.132 The Court reasoned 
that while placing no undue burden on patients, the informed consent 
requirement advances the legitimate purpose of lessening the risk that patients 
may elect to abort, only to later discover, with devastating consequences, that 
their decision was not fully informed.133 
 A comparison between Heller and the Supreme Court’s rulings in Roe 
and Casey is appropriate. Although the two decisions occupy polar positions on 
the political spectrum, the two decisions can be thought of as protecting the same 
right: the ability to make a fundamental, private choice during a personal 
crisis.134 In both contexts, the Court explicitly stated that the right established is 
not unlimited. Just as Justice Scalia invited reasonable gun control in Heller, the 
Casey Court clarified that Roe does not recognize an absolute right.135  
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 Thus, these two decisions should be treated consistently. It would be 
contradictory for courts dealing with two fundamental rights to advocate for 
deference in one sense and strict scrutiny in another. Hence, the fact that the 
need to correct information asymmetry trumped constitutional infringement 
arguments in the abortion context indicates that mandatory disclosure 
requirements in the gun setting would be upheld.  
 
III.  RECOMMENDATIONS 
	
 With intervention justified and the Second Amendment a non-issue, the 
government should impose mandatory disclosure requirements on gun 
manufacturers. This intervention can take two forms: 1) state supreme courts 
could issue decisions imposing a duty to warn on gun manufacturers,136 or 2) 
Congress could enact legislation that would give the Consumer Product Safety 
Commission (CPSC) jurisdiction over guns and mandate that the Commission 
issue warning requirements for gun manufacturers. To fully reduce information 
asymmetry in the gun market, the Federal Trade Commission (FTC) should 
also bring action against gun manufacturers for false and deceptive advertising.  
 
A. State Supreme Courts Should Impose Duty to Warn 
 
Imposing a duty to warn on gun manufacturers would alleviate infor-
mation asymmetry between manufacturers and consumers in the American gun 
market. Under product liability law, all product manufacturers have a duty to 
warn consumers of all material, reasonably foreseeable risks associated with 
the use of their product.137 Gun manufacturers have historically evaded this 
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duty, however, by arguing that the open and obvious doctrine, an exception to 
the duty to warn, applies to guns. The open and obvious doctrine is a 
presumption that is antiquated in the gun context and should no longer apply. 
Once a court determines that the open and obvious doctrine no longer applies 
to guns, the elements necessary for tort action—duty, breach, and causation—
can be established.   
 
1. Duty to Warn 
	
a. Open and Obvious Doctrine 
	
Historically, courts have applied the open and obvious doctrine to 
prevent inadequate warning claims from succeeding against gun manu-
facturers.138 The open and obvious doctrine states that a manufacturer does not 
have a duty to warn if the manufacturer reasonably believes that the product’s 
risks are readily apparent, commonly recognized, and anticipated by a consumer 
with ordinary experience or may be disclosed by a simple inspection.139 Courts 
considering the applicability of the open and obvious exception ask: Would a 
warning have told consumers what they already know about the intended uses 
and foreseeable misuses of the product?140  
In the gun context, the answer to this question has always been evident 
because the only warning courts have considered imposing on gun manu-
facturers is that “guns can kill.”141 Requiring a manufacturer to provide this 
warning would be as absurd as mandating that other manufacturers warn that 
knives can cut, hammers can mash fingers, and stoves can burn.  
It is surprising, however, that courts have not considered whether to 
require gun manufacturers to provide more developed warnings in light of 
evidence that gun ownership presents risks to both gun owners and their 
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household members that are not readily apparent.142 Studies have confirmed 
that gun owners and their household members suffer from enhanced risks of 
suicide,143 homicide,144 and accidental shootings.145 
It is urgent that courts reconsider whether the open and obvious excep-
tion still applies to guns. Courts considering the applicability of the open and 
obvious exception should ask: Would warning gun consumers about the 
physical and psychological risks associated with the mere presence of a gun in 
the home—an intended use of the product—have told them what they already 
know? This question deserves to be investigated thoroughly to determine 
whether a distinct warning is warranted for each of these evidence-based risks 
posed by gun ownership. Courts should consider the risks of suicide, homicide, 
and accidental shooting individually.  
First, research on suicide indicates that gun owners and their house-
hold members suffer from an enhanced suicide risk.146 This elevated risk can 
be attributed to the fact that individuals with access to nearby gun are more 
likely to engage in suicidal ideation and to have the means of following 
through with that ideation during a personal crisis.147 Critics may argue that 
those who commit suicide with guns were predisposed to those suicidal 
tendencies and purchased their guns to carry out their fantasies. But, research 
has found that gun owners are not more likely to have anxiety, mood, or 
substance abuse disorders or engage in suicidal ideation prior to their purchase 
than individuals in the general population.148  
Although ordinary consumers know that some people who purchase 
guns will use those guns to commit suicide, it is not apparent that merely 
possessing a gun will increase the risk of suicide for individuals who feel 
mentally well at the time of their gun purchase. Frankly, it is hard to imagine 
that an associated suicide risk could ever be obvious to the ordinary con-
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sumer. That is why courts have not even contemplated the applicability of the 
open and obvious exception in other cases involving associated suicide risks.149 
Courts have also flatly rejected drug manufacturers’ arguments that risks of 
depression and suicide are not of the type of “inherent dangers” appropriate for 
warning labels.150 These courts have asserted that omitting suicidality as a risk 
category would frustrate Congress’s goal of ensuring scientifically valid 
warnings.151 There is no reason why the suicide risks presented by gun 
ownership should be treated differently here. All consumers have the right to 
be provided with accurate information.  
Second, research on homicide shows that the presence of a gun in the 
home significantly increases the likelihood of a woman being killed by a 
domestic abuser152 and children in the home being killed in episodes of family 
violence.153 In determining whether this enhanced homicide risk is apparent to 
consumers, courts should consider the public’s awareness of the dangers 
associated with gun ownership. A recent poll found that 63 percent of American 
adults believe that having a gun in their home will make them safer.154 Courts 
should also consider gun manufacturers’ role in perpetuating this public 
misperception, commonly through advertisements, as they have in past cases.155 
For example, courts considered tobacco companies’ role in convincing the 
public that low tar cigarettes were less harmful than other cigarettes156 by ruling 
that their otherwise satisfactory warnings were diluted and insufficient due to 
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accompanying representations of safety.157 Similarly, courts are likely to 
conclude that gun advertisements that unequivocally claim that guns increase 
safety and worsen the information asymmetry present between manufacturers 
and consumers create a greater need for a distinct warning.158  
Third, studies show that gun ownership significantly increases the 
likelihood of a child in the home dying from an accidental shooting.159 While 
it is common knowledge that children may play with products that they are not 
supposed to touch, courts have still found manufacturers liable for failing to 
adequately warn consumers of the risks their products pose to their children. 
For example, in Spruill v. Boyle-Midway Inc., the Fourth Circuit found that a 
furniture polish manufacturer failed to adequately warn a consumer that her 
that her child could die from ingesting the furniture polish.160 Similarly, the 
danger that gun ownership poses to a gun owner’s children cannot be consid-
ered commonly recognized. Research shows that American gun owners widely 
underestimate their children’s access to their guns and the likelihood of their 
children playing with their guns.161 These findings are underscored by the fact 
that nearly half of gun-owning households with children store their guns in an 
irresponsible manner.162 A distinct warning is needed.  
Even if courts find that all three of these risks are commonly 
recognized, the duty to warn inquiry should not stop. An increasing number 
of courts have rejected the notion that the open and obvious exception is an 
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absolute bar on duty to warn claims.163 Instead, these courts use obviousness 
as only one factor in the duty to warn evaluation.164 
 
b. Duty to Warn Analysis 
	
For inadequate warning cases, courts agree that product manufacturers 
do not need to warn of every foreseeable possibility.165 But, a duty to warn 
obligation is imposed on manufacturers under a negligence theory when 
manufacturers: (1) know, or should know, that their product could be 
dangerous under normal or foreseeable use; (2) realize that prospective users 
or consumers may not be aware of the danger; and (3) fail to exercise 
reasonable care to inform users or consumers about product-related risks.166 
Using this test, a duty to warn of the increased risks of suicide, homicide, and 
accidental shootings associated with gun ownership can be imposed on gun 
manufacturers.  
The bar to the first prong, that manufacturers knew that their products 
could be dangerous under normal and foreseeable use, is low because manu-
facturers are presumed to have superior knowledge about their products.167 
Also, courts have interpreted “foreseeable” broadly: a drug manufacturer has 
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been found liable for failing to warn of a one-in-a-million risk of an adverse 
reaction to a vaccine;168 a perfume manufacturer has been found liable for 
failing to warn when a girl was burned as a result of her companion using 
cologne to scent a lit candle;169 and a product manufacturer has been found 
liable for failing to warn when a child drank furniture polish.170 The 
foreseeability burden is even lower in cases that involve serious risks because 
a manufacturer’s duty to warn intensifies as the danger becomes more 
serious.171 Here, the first prong is satisfied by the enormous body of scientific 
research indicating that gun ownership significantly increases suicide, 
homicide, and accidental shooting risks. The presumption that manufacturers 
have superior knowledge about their products means that gun manufacturers 
must stay apprised of research involving their products—even from privately-
funded, third parties. In Forst v. SmithKline Beecham Corporation, the court 
rejected a drug manufacturer’s argument that they had no duty to warn 
consumers about the suicide risks associated with their product because the 
Food and Drug Administration did not explicitly conclude that a suicide risk 
exists.172 The court found that third party research showing that the product 
increased consumers’ suicide risk by three to six times was sufficient to 
establish a material issue as to whether the drug manufacturer had an 
affirmative duty to add these new warnings.173 The court elaborated that drug 
manufacturers have a duty to warn of new risks as soon as reasonable evidence 
uncovers their association.174 Gun manufacturers will not be able to claim that 
they were unaware of these risks due to the mass quantity of studies supporting 
these conclusions.   
The second prong, whether manufacturers realize that prospective 
users or consumers may not be aware of the danger, can be satisfied by 
research, surveys, and common sense—all of which indicate that gun 
consumers are largely not aware of the risks gun ownership poses to them.175 
Gun manufacturers’ intentional dissemination of misinformation that impairs 
consumers’ awareness of these dangers should prevent them from mounting a 
defense on this prong. Manufacturers’ dissemination of false information also 
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establishes that they have failed to exercise reasonable care to inform users or 
consumers about product-related risks, satisfying the third prong.   
Thus, gun manufacturers should be mandated to warn consumers 
specifically of the suicide, homicide, and accidental shooting risks associated 
with gun ownership. A generic warning will not be sufficient. In Borel v. 
Fibreboard Paper Products Corp., the Fifth Circuit held that the manu-
facturers’ general warning that “inhalation of asbestos in excessive quantities 
over long periods of time may be harmful” was inadequate because it did not 
warn specifically of the fatal risks presented by asbestos exposure such as 
mesothelioma and other cancers.176 Similarly, gun consumers must be 
informed of the distinct physical and psychological risks that gun owners face.  
 
2. Breach and Causation 
	
For a court to impose a duty to warn on gun manufacturers, a plaintiff 
must bring a failure to warn action against a gun manufacturer. For this claim 
to be successful, breach and causation must also be proven. Breach can easily 
be established because gun manufacturers currently provide no warning 
labels whatsoever. To determine whether proximate causation exists, courts 
ask: Would a reasonable person in the plaintiff’s situation have refused 
consent or acted differently if they had received an adequate warning?177 The 
answer to this question might seem to require proof that a particular plaintiff 
would have not purchased the gun had he been warned of the associated risks 
by the manufacturer. If this were the case, this burden would be insur-
mountable in nearly every case. Wisely, this level of proof is not required. 
Rather, courts use an objective test as they consider whether a reasonable 
person’s right to self-determination would have been frustrated by the 
inadequate warning.  
This objective test has allowed the executors of the estates of deceased 
plaintiffs to bring action against manufacturers that failed to warn consumers 
of suicide and other mortality risks associated with their products.178 Executors 
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of estates of deceased individuals that suffered gun deaths will also be able to 
argue that the gun manufacturers’ failure to warn their loved ones of their 
products’ risks was the proximate cause of their death.  
In cases involving gun deaths of household members, gun manu-
facturers may argue that a gun owner’s negligence in failing to properly secure 
their gun is an intervening proximate cause. A similar argument was made in 
Spruill v. Boyle-Midway when the defendant manufacturer claimed that the 
plaintiff’s negligence in leaving furniture polish open in the presence of her 
unattended child was an intervening proximate cause of the child’s harm.179 The 
court refused to absolve the manufacturer of liability on the grounds of that 
argument, however, stating that the plaintiff’s negligence was concurrent with 
the manufacturer’s negligence.180 Thus, courts would likely refuse to absolve 
gun manufacturers’ liability on the same grounds here, especially if they never 
directly warned the consumer about the increased dangers associated with 
unsafe storage.  
Failure to warn litigation should be pursued by a plaintiff or class of 
plaintiffs against gun manufacturers. Courts should respond to this action by 
imposing a duty to warn on gun manufacturers.  
 
B. Congress Should Give the CPSC Jurisdiction Over Guns 
	
Alternatively, Congress could intervene to impose mandatory disclo-
sure requirements on gun manufacturers. Currently, guns are the only 
consumer products in the United States that are not subject to federal health 
and safety oversight.181 In 1972, Congress created the Consumer Product 
Safety Commission (CPSC), an independent federal regulatory agency, to set 
safety standards for consumer products.182 This agency was created under the 
Consumer Product Safety Act, which directed the Commission to “protect 
the public against unreasonable risks of injuries and deaths associated with 
consumer products.”183 The Act defined consumer product as: 
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Any article, or component part thereof, produced or distributed: 
 
(i)  for sale to a consumer for use in or around a permanent or  
      temporary household or residence, a school, in recreation,  
      or otherwise, or  
(ii) for the personal use, consumption or enjoyment of a con- 
      sumer in or around a permanent or temporary household or  
      residence, a school, in recreation, or otherwise[.]184  
 
Guns clearly fit into this broad definition, but they were specifically 
excluded from CPSC’s jurisdiction by Congress.185 Rather, Congress has 
allowed the Sporting Arms and Ammunition Manufacturers' Institute (SAAMI), 
an association of the nation’s leading gun manufacturers, to control the gun 
industry’s standards.186 While gun manufacturers voluntarily opt-in to the 
standards set by SAAMI, manufacturers under CPSC’s jurisdiction must 
determine whether they are complying with the agency’s labeling requirements 
and product safety standards—and face liability if they are not.187  
Former CPSC Commissioner, Marietta S. Robinson, urged Congress to 
give CPSC jurisdiction over guns.188 She asserted that guns should be defined as 
the consumer products they are and expressed that the CPSC has the expertise 
necessary to make gun ownership safer. Robinson also argued that Congress 
should lift the bans preventing the Center on Disease Control (CDC) and 
National Institute of Health (NIH) from conducting research that would 
“advocate or promote gun control.”189 These measures would allow data on guns 
to be collected and analyzed, which CPSC could use to craft safety standards.  
CPSC is well-suited to regulate the risk information that gun consumers 
deserve. Congress should pass legislation that would provide CPSC with 
jurisdiction over guns, require the Commission to craft mandatory disclosure 
requirements for gun manufacturers, and remove federal bans on collecting 
data on gun ownership. Such measures would reduce information asymmetry 
in the American gun market and restore consumers’ right to self-decision.  
																																								 																				
184 Consumer Product Safety Act, 15 U.S.C. § 2052(a)(5) (2017).  
185 Regulate Firearms Like Other Consumer Products, supra note 182.  
186 SAAMI Technical Committees, SAAMI, https://saami.org/about-saami/technical-commit 
tees/ [https://perma.cc/24ZX-ZUEU] (last visited Feb. 22, 2018). 
187 Daniel S. Wagner, Precautionary Labeling for Consumer Products, ISSA 1, https://www. 
issa.com/data/moxiestorage/regulatory_education/regulatory-reference-library/consumer_pre 
cautionary_label.pdf (last visited Fed. 22, 2018).  
188 Marietta Robinson, The Robinson Report #24: Let Us Make Guns Safer, FORMER COMM’R 
ROBINSON’S BLOG (July 12, 2016), https://leadership.cpsc.gov/robinson/2016/07/12/the-rob 
inson-report-24-let-us-make-guns-safer/.  
189 Id.  




C. The FTC Should Take Action Against Gun Manufacturers for False 
and Deceptive Advertising 
 
The reluctance of the government to impose mandatory disclosure 
requirements on gun manufacturers has reinforced gun manufacturers’ free-
dom to disseminate deceptive product advertisements. In these advertisements, 
gun manufacturers claim that gun ownership will unequivocally improve a 
purchaser’s safety, masculinity, and enjoyment without revealing any addition-
al risks that may result from the purchase.190 To fully absolve information 
asymmetry in the American gun market, the Federal Trade Commission (FTC) 
should take action against gun manufacturers for these false and deceptive 
advertisements. 
The FTC states on its website that federal law requires advertisements 
to “be truthful, not misleading, and, when appropriate, backed by scientific 
evidence.”191 According to the FTC, deceptive advertisements are those that 
are likely to mislead consumers acting reasonably under the circumstances and 
are important to consumers’ decision to buy or use the product.192 Under law, 
both express and implied claims must be backed up by proof and must not be 
deceiving.193 The FTC also looks at what information an advertisement omits 
that may leave consumers with a misimpression of the product.194 The FTC 
allows advertisements to include endorsements and testimonials, but empha-
sizes that testimonials must reflect the “typical experience of consumers who 
use the product.”195 If the endorsement does not reflect a users’ typical 
experience, the advertisement must explicitly disclose that fact.196 Stating that 
“your results may vary” is insufficient.197  
The FTC claims that it applies the same standards regardless of what 
forum the advertisements appears in, and “looks especially closely at 
advertising claims that can affect consumers’ health or their pocketbooks.”198 
FTC cites the following examples as claims that have such an effect: “ABC 
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Sunscreen will reduce the risk of skin cancer;” “ABC Chainsaw's safety latch 
reduces the risk of injury;” and “ABC Hairspray is safe for the ozone.”199 In 
contrast, FTC provides that subjective claims like “ABC Cola tastes great” 
warrant less attention.200  
The fact that the FTC has not already intervened in the gun market, 
like it has in the tobacco market, is surprising considering the standards it 
promotes. The claims that gun manufacturers and the NRA make about gun 
ownership increasing consumers’ ability to protect themselves are not backed 
by proof and have a major effect on consumers’ health. The claim that gun 
ownership increases safety is comparable to claims like “ABC Sunscreen will 
reduce the risk of skin cancer,” “ABC Chainsaw's safety latch reduces the 
risk of injury,” and “ABC Hairspray is safe for the ozone,” but these claims 
have not received greater attention—let alone any attention at all. 
In 1996, several organizations filed a complaint with the FTC against 
gun manufacturers for asserting false and misleading claims about home 
protection in their advertisements, but the FTC did not take action.201 Gun 
advertisements’ modern claims of self-protection tend to be less boisterous 
than their advertisements were two decades ago, but they nonetheless still 
promote sales by utilizing themes of self-defense, security, and confidence.202 
The NRA has also launched video campaigns, which commonly feature 
women articulating why gun ownership is imperative to their safety.203 Yet 
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research shows that women are more likely to have a gun used against them 
than they are likely to use that gun in self-defense.204 The use of these 
testimonials clearly violates the FTC’s rule that testimonials must reflect the 
experience of most users.  
When the FTC finds that a manufacturer has engaged in false or 
deceptive advertising, the agency brings action against that manufacturer in 
federal district court.205 Remedies often include orders to stop current and 
future scams, freeze the assets of the defendant company, and obtain comp-
ensation for victims that suffered from the untruthful advertising practices.206 
The FTC should bring action here. The dissemination of false information 
must stop so that consumers’ misconception that gun ownership increases 




The divisiveness surrounding gun control has created a debate abundant 
with contradictory information about the benefits and risks associated with gun 
ownership. The failure of gun manufacturers to provide accurate information 
about these dangers associated with gun ownership deprives consumers of their 
right to balance the risks and benefits of purchasing a gun while taking into 
account their own personal values, needs, and attitudes toward risk. The 
government must take action to reduce the information asymmetry problem in 
the American gun market and provide consumers with the facts they need to 
make informed decisions that are right for their families. Until gun consumers 
are adequately warned of the risks associated with gun ownership, they will 
continue to be surprised by the fact that the very products they believe will 
protect their families instead put their families at greater risk. 
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